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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 



ABCO, INC. d/b/a 

PROGRESSIVE FOAM PRODUCTS, 

an Ohio corporation, 

Plaintiff, 



DIVERSIFOAM PRODUCTS, INC. 
Defendants. 




Case No. : 
Judge: 

COMPLAINT FOR INFRINGEMENT 
OF PATENTS 

JURY DEMAND 



Thomas N. Young (P22656) 
Andrew R. Basile (P10519) 
Thomas E. Bejin (P56854) 
YOUNG & BASILE, P.C. 
3001 W. Big Beaver Rd., Ste. 624 
Troy, MI 48084-3107 
(248) 649-3333 
Attorneys for Plaintiff 



(OCT f q J999 

RECEIVED 



Phillip L. Kenner (#0018264) 

Ray L. Weber (#0006497) 

RENNER, KENNER, GRIEVE, BOBAK, 

TAYLOR & WEBER, L.P.A. 
Sixteenth Floor, First National Tower 
Akron, Ohio 44308-1456 
(330) 376-1242 
Attorneys for Plaintiff 
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Now comes Plaintiff, ABCO, Inc. d/b/a Progressive Foam Products, Inc. to complain 
against the Defendant DiversiFoam Products, Inc. for patent infringement as follows: 



THE PARTIES 

^DEtfii^ 1. Plaintiff ABCO, Inc. (ABCO), is a corporation of the State of Ohio, having a 
principal place of business at 6753 Chestnut Ridge Road, Beach City, Ohio 44608 within this 
judicial district. 

2. Defendant DiversiFoam Products, Inc. (DiversiFoam) is, on information and 
belief, a corporation of the State of Minnesota and has its principal place of business at 9091 
County Road 50, Rockford, Minnesota 55373. 

JURISDICTION AND VENUE 

3. Defendant has sold and offered to sell infringing products within this judicial 
district. 

4. Jurisdiction for this action is based on the existence of a federal question under 
the patent laws of the United States, 35 U.S.C. 1 et seq. and 28 U.S.C. § 1338(a). 

5. Venue is based on 28 U.S.C. § 1391(b) and (c) and 28 U.S.C. § 1400. 

COUNT I 
PATENT INFRINGEMENT 

6. The allegations of paragraphs 1-5 are incorporated into this count by reference as 
if set forth again in full. 
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7. Plaintiff is the owner by assignment of United States Patent No. 5,542,222, 
"Corner Post Support Member" (attached hereto as Exhibit A) which was duly issued by the 
United States Patent and Trademark Office on August 6, 1996. 

8. Defendant DiversiFoam, without authority or license from plaintiff, has within 
the six year period immediately prior to the filing of this complaint, manufactured and sold 
corner post support members of a type and design which correspond to the invention of U.S. 
Patent No.-&442^23-nrviolation of plaintiffs rights as set forth in 35 U.S.C. § 271. 

9. Plaintiff has been damaged by the acts of DiversiFoam as aforesaid to an extent 
and in an amount which can only be determined by and through an accounting. 

10. The acts of infringement by the defendants as aforesaid have been with knowledge 
of the existence of the aforesaid patent and willful so as to justify an increase in damages 
pursuant to 35 U.S.C. § 284. 



COUNT II 
PATENT INFRINGEMENT 

1 1 . The allegations of paragraphs 1-10 are incorporated into this count by reference 
as if set forth again in full. 

12. Plaintiff is the owner by assignment of United States Patent No. 5,664^376^. 
"Corner Post Support Member" (attached hereto as Exhibit B) which was duly issued by the 
United States Patent and Trademark Office on September 9, 1997. 

13. Defendant DiversiFoam, without authority or license from plaintiff, has within 
the six year period immediately prior to the filing of this complaint manufactured and sold corner 
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post support members of a type and design which correspond to the invention of U.S. Patent No. 
5,664,376 in violation of plaintiffs rights as set forth in 35 U.S.C. § 271. 

14. Plaintiff has been damaged by the acts of DiversiFoam as aforesaid to an extent 
and in an amount which can only be determined by and through an accounting. 

15. The acts of infringement by the defendants as aforesaid have been with knowledge 
of the existence of the aforesaid patent and willful so as to justify an increase in damages 
pursuant to 35 U.S.C. § 284. 

count in 

PATENT INFRINGEMENT 

16. The allegations of paragraphs 1-15 are incorporated into this count by reference 
as if set forth again in full. 

17. Plaintiff is the owner by assignment of United States Patent No. 4,506,486, 
"Composite Siding Panel" (attached hereto as Exhibit C) which was duly issued by the United 
States Patent Office on March 26, 1985. 

18. Defendant DiversiFoam, without authority or license from plaintiff, has within 
the six year period immediately prior to the filing of this complaint manufactured and sold 
insulation for siding products which correspond to the invention of U.S. Patent No. 4,506,486 
in violation of plaintiffs rights as set forth in 35 U.S.C. § 271. 



19. Plaintiff has been damaged by the acts of DiversiFoam as aforesaid to an extent 
and in an amount which can only be determined by and through an accounting. 



3 



r 



12/15/98 TUE 17:58 FAX 




\4\00ti 



20. The acts of infringement by the defendants as aforesaid have been with knowledge 
of the existence of the aforesaid patent and willful so as to justify an increase in damages 



pursuant to 35 U.S.C. § 284. 



PRAYER FOR RELIEF 



WHEREFORE, Plaintiff ABCO, Inc. prays for the following relief: 

A. A judgment that Defendant DiversiFoam has infringed on plaintiff's rights in one 
or more of United States Patent Nos. 5,542,222, 5,664,376 and 4,506,486; 

B. A preliminary and permanent injunction enjoining defendant, its officers, 
employees and agents from further acts of infringement; 

C . An accounting for the damages owed to plaintiff as a consequence of defendant's 
acts of infringement; 

D. A trebling of the damages determined by and through the aforesaid accounting as 
a consequence of the knowing and willful nature of the infringement; 

E. A determination that this case is "exceptional" within the meaning of 35 U.S.C. 
§ 285; and 

F. Such further relief as this Court may see fit to grant. 
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JURY DEMAND 
Plaintiff, ABCO, Inc. hereby demands that all issues be tried to a jury. 



Respectfully submitted, 



Phillip L. Kenner (#0018264) 

Ray L. Weber (#0006497) 

RENNER, KENNER, GRIEVE, BOBAK, 

TAYLOR & WEBER, P. A. 
Sixteenth Floor, First National Tower 
Akron, Ohio 44308-1456 
(330) 376-1242 
Attorneys for Plaintiff 

Thomas N. Young (P22656) 
Andrew R. Basile (P10519) 
Thomas E. Bejin (P56854) 
YOUNG & BASILE, P.C. 
3001 W. Big Beaver Rd. 
Troy, MI 48084 
(248) 649-3333 
Attorneys for Plaintiff 



Date: 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OHIO 



ABCO, INC. d/b/a 

PROGRESSIVE FOAM PRODUCTS, 
Plaintiff, 



DIVERS EFOAM PRODUCTS, INC., 
Defendant. 
Minnesota Diversified Products, Inc. 



CASE NO. 5:98-CV-2910 ' 



JUDGE GAUGHAN 
MAGISTRATE JUDGE STREEPY 
ANSWER ANT) COUNTERCLAIMS 
(Jury Trial D emanded^ 



["Minnesota Diversified"), erroneously sued as 
DiversiFoam Products, Inc., for its Answer to the Complaint for Infringement of Patents (the 
"Complaint") of Plaintiff, ABCO, Inc. d/b/a Progressive Foam Products ("Plaintiff), states as 
follows: 

1 Minnesota Diversified lacks knowledge or information sufficient to form a belief as 
to the truth of the allegations of paragraph 1 of the Complaint and, therefore, denies 
the same. 

2. With respect to paragraph 2 of the Complaint, Minnesota Diversified denies that 
"DiversiFoam Products, Inc." is a corporation of the State of Minnesota. Minnesota 
Diversified states that it is a Minnesota corporation with its principal place of 
business at 9091 County Road 50, Rockford, Minnesota 55373. 

3 Minnesota Diversified denies the allegations of paragraph 3 of the Complaint. 

4. With respect to paragraph 4 of the Complaint, Minnesota Diversified admits that this 
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action presents a federal question for the purposes of subject matter jurisdiction. 

5. Minnesota Diversified denies the allegations of paragraph 5 of the Complaint. 

6. With respect to paragraph 4 of the Complaint, Minnesota Diversified incorporates by 
reference its responses set forth in paragraphs 1-5 above. 

7. Minnesota Diversified lacks knowledge or information sufficient to form a belief as 
to the truth of the allegations of paragraph 7 of the Complaint and, therefore, denies 
the same. 

8. Minnesota Diversified denies the allegations of paragraphs 8-10 of the Complaint. 

9. With respect to paragraph 1 1 of the Complaint, Minnesota Diversified incorporates 
by reference its responses set forth in paragraphs 1-8 above. 

10. Minnesota Diversified lacks knowledge or information sufficient to form a belief as 
1 to the truth of the allegations of paragraph 1 2 of the Complaint and, therefore, denies 

the same. 

11. Minnesota Diversified denies the allegations of paragraphs 13-15 of the Complaint. 

12. With respect to paragraph 16 of the Complaint, Minnesota Diversified incorporates 
by reference its responses set forth in paragraphs 1-11 above. 

13. Minnesota Diversified lacks knowledge or information sufficient to form a belief as 
to the truth of Ihe allegations of paragraph 17 of the Complaint and, therefore, denies 
the same. 

14. Minnesota Diversified denies the allegations of paragraphs 18-20 of the Complaint. 

15. Minnesota Diversified denies each and every allegation of the Complaint not 
expressly admitted herein. 

Further answering the Complaint, and as further defenses to the matters set forth therein, 
Minnesota Diversified alleges as follows: 
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Defenses 

1 . Minnesota Diversified has not infringed any claim of any of the patents-in-suit, and 
is not liable for any infringement, either directly or indirectly, contributorily or 
otherwise, and has not induced any others to infringe said patents. 

2. Plaintiff is precluded from asserting a claim scope that would cover any accused 
product or method in view of the prosecution history, specification and claims of the 
patents-in-suit, and the prior art. 

3. Plaintiffs claims for damages and/or other relief are barred, in whole or in part, by 
the doctrine of equitable estoppel. 

4. Plaintiffs claims for damages are barred, in whole or in part, by the doctrine of 

laches. 

5 Each of the patents-in-suit, as properly construed and interpreted in light of the prior 
art, its prosecution history and otherwise, is invalid for failure to comply with the 
requirements for patentability as set forth in 35 U.S.C. §§ 101, 102, 103 and/or 1 12. 

6. Plaintiffs claims for damages are barred in whole or in part by the statute of 
limitations, 35 U.S.C. § 286. 

7. Plaintifr s claims for damages and/or other relief are barred by the doctrine of patent 
prosecution history estoppel. 

8. To the extent that discovery reveals that Plaintiff knowingly or intentionally withheld 
or misrepresented material prior art or otherwise intentionally mislead the United 
States Patent and Trademark Office or otherwise violated 37 C.F. R. § 1 .56 during 
the course of prosecution of the patents or any related patents, the patents-in-suit are 
unenforceable for inequitable conduct. 

9. To the extent that discovery reveals, Plaintiff s claims for damages and/or other relief 
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are barred, and each of the patents-in-suit is void and unenforceable, by reason of one 
or more of the following: 

(1) The patent owner's unclean hands. 

(2) The patent owner's misuse of the patent. 

1 0. Plaintiffs claims for damages are barred, in whole or in part, by the patent owner's 
failure to mark goods with the patent number or otherwise give notice to Minnesota 
Diversified under 35 U.S.C. § 287 and/or because the patent owner falsely marked 
articles or falsely affixed to, or used in advertising in connection with an unpatented 
article, the word "patent" or words importing that the article is patented, for the 
purpose of deceiving the public. 

1 1 PlaintifFs claims for damages are barred, in whole or in part, by reason of Plaintiff s 
efforts to enforce patent claims known to be invalid, including conduct in violation 
of 35 U.S.C. §§ 253 and 288. 

12. Without waiving any attorney client privilege or work product doctrine, Minnesota 
Diversified asserts that Plaintiffs claims for damages are barred, in whole or in part, 
by Minnesota Diversified's good faith reliance on the advice of counsel. 

13. Plaintiffs claims for damages are barred, in whole or in part, by the doctrines of 
waiver and/or estoppel. 

14. Plaintiff s Complaint fails to state a claim upon which relief can be granted. 
1 5 This Court lacks jurisdiction over the person of Minnesota Diversified. 

16. This Court is not the proper venue for Plaintiffs claims. 

17. Minnesota Diversified reserves the right to assert additional defenses which may be 
disclosed during discovery in this action. 
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rOIJNTERCLAIMS 
For its counterclaims against Plaintiff Minnesota Diversified alleges as follows: 
1 Minnesota Diversified incorporates by reference its answer and defenses as set forth 
in the above paragraphs as if fully rewritten herein. 

2. Minnesota Diversified is a corporation organized and existing under- the laws of the 
State of Minnesota and has a principal place of business at 9091 County Road 50, 

Rockford, Minnesota 55373. 

3. piainnffaUegestriatitisacorporationoftheStateofOhio^ 

of business at 6753 Chestnut Ridge Road, Beach City, Ohio 44608. 

4. This Court has jurisdiction over the Plaintiff and the subject matter of these 
counterclaims pursuant to 28 U.S.C. §§ 1331, 1332, 1338(a), 2201 and 2202 and the 
United States patent laws, 35 U.S.C. §1, et seq. 

5. Venue for the counterclaims is proper in this judicial district pursuant to 28 U.S.C. 

§1391. 

COUNT ONE 
(Declaratory Judgment) 



6. 



Minnesota Diversified restates and realleges the allegations of paragraphs 1 through 
5 of its counterclaims as if fully set forth herein. 

Plaintiff asserts ownership of United States Patent No. 5,542,222, No. 5,644,376 and 
No. 4,506,486 (the "Patents"). 

Plaintiff has charged Minnesota Diversified in this action with infringement of each 
of the Patents. 

There is a substantial, actual and continuing justiciable controversy between 
Minnesota Diversified and Plaintiff as to Plaintiffs right to maintain its suit for 
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infiingement of the Patents, as to the validity and enforceability of the Patents, and 
as to whether Minnesota Diversified infringes any valid claim of any of the Patents. 

10. Minnesota Diversified is entitled to a declaration that, to the extent that discovery 
reveals, the Patents and each claim thereof are void, invalid, unenforceable and/or not 
infringed by Minnesota Diversified for each of the reasons set forth above in 
paragraphs 1-17 of its defenses. 

11. Minnesota Diversified is also entitled to a declaration that this is an exceptional case 
as defined in 35 U.S.C. § 285 such that Minnesota Diversified is entitled to an award 
of attorneys' fees. 

COUNT TWO 
(Violation of § 43(a) of Lanham Act) 

12. Minnesota Diversified restates and realleges the allegations of paragraphs 1 through 
1 1 of its counterclaims as if fully set forth herein. 

13. Upon information and belief, Plaintiff has contacted at least one customer of 
Minnesota Diversified^ and has made a false or misleading statement of fact in 
promotion of Plaintiffs goods and/or services. 

14. Upon information and belief, Plaintiff has falsely represented to at least one customer 
that Minnesota Diversified' s products infringe the patents-in-suit 

1 5 . Plaintiff s misrepresentations were made in interstate commerce. 

16. Plaintiffs misrepresentations were made in bad faith. 

17. Plaintiffs misrepresentations actually deceive and/or are likely to deceive Minnesota 
Diversified's current and prospective customers concerning the scope of the patents- 
in-suit. 

18. Plaintiffs misrepresentations are material in that they have been and are likely to 
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influence purchasing decisions and to dissuade customers from doing business with 
Minnesota Diversified, 

19. Plaintiffs misrepresentations actually give and/or likely to give Minnesota 
Diversified's current and prospective customers the false impression that Plaintiff is 
the exclusive source for products of the type made by Minnesota Diversified and that 
Minnesota Diversified cannot manufacture or sell a non-infringing product. 

20. As a result of Plaintiffs actions, Minnesota Diversified has suffered damages and has 

been injured in its relationships with current and prospective customers. 

COUNT THREE 
(False Marking) 

21. Minnesota Diversified restates and realleges the allegations of paragraphs 1 through 
20 of its counterclaims as if fully set forth herein. 

22. In violation of 35 U.S.C. § 292, Plaintiff marked upon, affixed to, or used in 
advertising in connection with an unpatented article, the word "patent" or words 
importing that the article is patented, for the purpose of deceiving the public. 

23. Plaintiff should be fined $500 for each offense of false marking in accordance with 
35 U.S.C. § 292(a) and Minnesota Diversified should be awarded its share of that 
fine pursuant to 35 U.S.C. § 292(b). 

COUNT FOUR 
(Tortious Interference) 

24. Minnesota Diversified restates and realleges the allegations of paragraphs 1 through 
23 of its counterclaims as if fully set forth herein. 

25. Without a privilege to do so, Plaintiff has sought to induce or otherwise purposely 
cause a third person not to enter into or continue a business relationship with 
Minnesota Diversified, or not to perform a contract with Minnesota Diversified. 
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26. Plaintiff intentionally and unjustifiably interfered with Minnesota Diversified's 
business relationships to induce termination of the relationships. 

27. Plaintiff has acted with malice and in bad faith. 

28. As a direct and proximate result of Plaintiffs tortious or improper interference, 

Minnesota Diversified has suffered and seeks damages in excess of $75,000, punitive 

damages, and its attorneys fees 

COUNT FIVE 
(Ohio Rev. Code Ch. 4165 Deceptive Trade Practices ) 

29. Minnesota Diversified restates and realleges the allegations of paragraphs 1 through 
28 of its counterclaims as if fully set forth herein. 

30. In violation of Ohio Rev. Code § 4165.02 (A) (7), Plaintiff has willfully and in bad 
faith engaged in deceptive trade practices in the course of its business by, inter alia, 
representing that Plaintiff and/or its goods have sponsorship, approval, 
characteristics, or benefits that it/they do not have. 

31. In violation of Ohio Rev. Code § 4165.02 (A) (2), Plaintiff has willfully and in bad 
faith engaged in deceptive trade practices in the course of its business by, inter alia, 
causing a likelihood of confusion or misunderstanding as to the source, sponsorhip, 
approval, or certification of goods or services. 

32. In violation of Ohio Rev. Code § 4165.02 (A) (10), Plaintiff has willfully and in bad 
faith engaged in deceptive trade practices in the course of its business by, inter alia, 
disparaging the goods, services, or business of Minnesota Diversified by making 
false representations of fact 

33. As a direct and proximate result of Plaintiffs actions, Minnesota Diversified has 
suffered and seeks damages in excess of $75,000, as well as punitive damages, 
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injunctive relief and its reasonable attorney's fees. 

COUNT SIX 
(Ohio Common Law Unfair Trade Practices ) 

34. Minnesota Diversified restates and realleges the allegations of paragraphs 1 through 
33 of its counterclaims as if fully set forth herein. 

35. Plaintiff has willfully and in bad faith engaged in deceptive trade practices in the 
course of its business by, inter alia, representing that Plaintiff and/or its goods have 
sponsorship, approval, characteristics, or benefits that it/they do not have. 

36. Plaintiff has willfully and in bad faith engaged in deceptive trade practices in the 
course of its business by, inter alia, causing a likelihood of confusion or 
misunderstanding as to the source, sponsorhip, approval, or certification of goods or 
services. 

37. Plaintiff has willfully and in bad faith engaged in deceptive trade practices in the 
course of its business by, inter alia, disparaging the goods, services, or business of 
Minnesota Diversified by making false representations of fact. 

38. As a direct and proximate result of Plaintiff s actions, Minnesota Diversified has 

suffered and seeks damages in excess of $75,000, as well as punitive damages, 

injunctive relief and its reasonable attorney's fees. 

COUNT SEVEN 
(Unfair Competition) 

39. Minnesota Diversified restates and realleges the allegations of paragraphs 1 through 
38 of its counterclaims as if fully set forth herein. 

40. Plaintiff has engaged in unfair competition by misrepresenting to third persons that 
Minnesota Diversified has infringed patents allegedly held by Plaintiff. 

41 Plaintiff has engaged in such conduct, in bad faith, and with the intent to deter third 
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persons from doing business with Plaintiff. 
42. As a direct and proximate result of Plaintiffs unfair competition, Minnesota 

Diversified has suffered and seeks damages. 
WHEREFORE, Minnesota Diversified prays for judgment in its favor and against Plaintiff, 
providing that: 

a. The Complaint be dismissed with prejudice; 

b. that this Court declare this an exceptional case under 35 U.S.C. § 285, and 
award Minnesota Diversified its costs, together with reasonable attorneys' 
fees and all of its expenses for litigating this suit; 

c. With respect to Count One of Minnesota Diversified's Counterclaims: 

1. the court adjudge, declare and decree that Plaintiff has no right or 
\ authority to threaten or maintain suit against Minnesota Diversified 

or its customers or suppliers for alleged infringement of the patents- 
in-suit either directly or indirectly, contributorily or otherwise, and 
Minnesota Diversified has not induced any others to infringe said 
patents; that the patents-in-suit are void, invalid and unenforceable; 
and that no valid claim of any of the patents-in-suit is infringed by 
any product made, sold or used or any method used by Minnesota 
Diversified; 

2. the court preliminarily and permanently enjoin Plaintiff, its officers, 
agents, servants, employees and attorneys, and those persons in active 
concert or participation with them, who receive actual notice of the 
court's judgment, from initiating any infringement litigation and from 
threatening Minnesota Diversified or any of its customers, suppliers, 
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dealers, agents, servants or employees and any prospective, past or 
present sellers, dealers, suppliers, or users of Minnesota Diversified's 
products, with infringement litigation, or charging any of them, either 
verbally or in writing, with infringement with respect to the patents- 
in-suit because of the manufacture, use or sale or offering for sale of 
products sold or methods used by Minnesota Diversified, 

3. that this Court declare that Plaintiff shall not recover any damages 
from Minnesota Diversified; 

4. that this Court declare this an exceptional case under 35 U.S.C. § 285, 
and award Minnesota Diversified its costs, together with reasonable 
attorneys' fees and all of its expenses for litigating this suit; 

5. that this Court declare that Minnesota Diversified shall be awarded 
such other and further relief as this Court may deem just and proper, 

With respect to Count Two of Minnesota Diversified's Counterclaims, 
Minnesota Diversified be awarded its damages as proved at trial, trebled, 
together with interest and the costs of this action, and attorneys' fees; 
With respect to Count Three of Minnesota Diversified's Counterclaims, that 
Plaintiff be fined $500 for each offense of false marking in accordance with 
35 U.S.C. § 292(a) and Minnesota Diversified be awarded its share of that 
fine pursuant to 35 U.S.C. § 292(b). 

With respect to Count Four of Minnesota Diversified's Counterclaims, 
Minnesota Diversified be awarded its damages as proved at trial, together 
with interest, punitive damages, injunctive relief, the costs of this action, and 
attorneys' fees; 
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g. With respect to Count Five of Minnesota Diversified^ Counterclaims, 
Minnesota Diversified be awarded its damages as proved at trial, together 
with punitive damages, interest and the costs of this action, and attorneys' 
fees; 

h. With respect to Count Six of Minnesota Diversified's Counterclaims, 
Minnesota Diversified be awarded its damages as proved at trial, together 
with punitive damages, interest and the costs of this action, and attorneys' 
fees; 

i. With respect to Count Seven of Minnesota Diversified' s Counterclaims, 
Minnesota Diversified be awarded its damages as proved at trial, together 
with interest and the costs of this action, and attorneys' fees; 

j . Minnesota Diversified be awarded such other and further relief as this Court 
may deem just and appropriate. 

Respectfully submitted, 



MarkE. Staib (0001369) 
Erica L. Calderas (0064064) 



HAHN LOESER & PARKS LLP 
3300 BP America Tower 
200 Public Square 
Cleveland, Ohio 441 14-2301 
(216) 621-0150 

Attorneys for Defendant 
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JURY DEMAND 

Minnesota Diversified hereby demands a trial by jury of the maximum number of jurors 
allowed by law on all issues so triable. 



One of the Attorneys for Defendant 
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CERTIFICATE OF SERVICE 



This is to" 



a true and accurate copy of the foregoing Answer and Counterclaims 



has been sent via ordinary U.S. mail, postage prepaid, this 4* day of August, 1999 to: 

Thomas N. Young 
Andrew R. Basile 

Thomas E. Bejin (also sent via facsimile) 

YOUNG & BASILE, P.C. 

3001 W. Big Beaver Road, Suite 624 

Troy, MI 48084-3107 

Attorneys for Plaintiff 

Phillip L. Kenner 
Ray L. Weber 

RENNER, KENNER, GRIEVE, BOBAK, 
TAYLOR & WEBER, L.P.A. 
Sixteenth Floor, First National Tower 
Akron, Ohio 44308-1456 
Attorneys for Plaintiff 




One of the Attorneys for Defendant 
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^ ! ! p jj UNITED STATES DISTRICT COURT 
s , w, FOR THE NORTHERN DISTRICT OF OHIO 

99 AUG 23 PM 2:U5 

Strict of okio 
1 ABCO, JMOd/b/a PROGRESSIVE FOAM PRODUCTS, 
an Ohio corporation, CASE NO. 5:98-CV-2910- 



Plaintiff-Counterclaim, 



JUDGE GAUGHAN 
MAGISTRATE JUDGE STREEPY 



v. 



DIVERS IFOAM PRODUCTS, INC. PLAINTIFF'S ANSWERS 

TQ COUNTER CLAIMS 

Defendant- 
Counterclaimant 

/ 



NOW COMES, Plaintiff ABCO, Inc. d/b/a/ Progressive Foam Products by and through 
their Attorneys YOUNG & BASILE, P.C. and RENNER, KENNER, GRIEVE, BOBAK, 
TAYLOR & WEBER, P.A. to respond to Defendant's Counterclaims as follows: 

1. Plaintiff acknowledges that Defendant incorporates by reference its Answer 
and Defenses. Plaintiff denies that Defendant's defenses have merit. 

2. Plaintiff is without knowledge or information sufficient to form a belief as to 
the truth of the allegations and leaves Defendants to its proofs. 

3. Plaintiff admits same. 

4. Plaintiff admits that this Court has jurisdiction over the subject matter of 
Defendant's Counterclaims, but denies that those Counterclaims have merit. 

5. Plaintiff admits same. 

6. Plaintiff incorporates its responses to paragraphs 1 though 5. 

7. Plaintiff admits same. 




8. Plaintiff admits it charged Diversafoam with patent infringement, Plaintiff is 
without knowledge or information sufficient to form a belief as to whether Diversafoam is 
the same as Minnesota Diversafied. 

9. Plaintiff admits same. 

10. Plaintiff denies the allegations set forth in paragraph 10 of Defendant's 
Counterclaim. 

1 1 . Plaintiff denies the allegations set forth in paragraph 1 1 of Defendant's 
Counterclaim. 

12. Plaintiff incorporates its responses to paragraphs 1 through 11 above. 

13. Plaintiff denies the allegations set forth in paragraph 13 of Defendant's 
Counterclaim . 

14. Plaintiff denies the allegations set forth in paragraph 14 of Defendant's 
Counterclaim. 

15. Plaintiff denies the allegations set forth in paragraph 15 of Defendant's 
Counterclaim. 

16. Plaintiff denies the allegations set forth in paragraph 16 of Defendant's 
Counterclaim. 

17. Plaintiff denies the allegations set forth in paragraph 17 of Defendant's 
Counterclaim. 

18. Plaintiff denies the allegations set forth in paragraph 18 of Defendant's 
Counterclaim. 
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19. Plaintiff denies the allegations set forth in paragraph 19 of Defendant's 
Counterclaim. 

20. Plaintiff denies the allegations set forth in paragraph 20 of Defendant's 
Counterclaim. 

21. Plaintiff incorporates its responses to paragraphs 1-20 above. 

22. Plaintiff denies the allegations set forth in paragraph 21 of Defendant's 
Counterclaim. 

23. Plaintiff denies the allegations set forth in paragraph 22 of Defendant's 
Counterclaim. 

24. Plaintiff incorporates it responses to paragraphs 1-23 above. 

25. Plaintiff denies the allegations set forth in paragraph 25 of Defendant's 
Counterclaim. 

26. Plaintiff denies the allegations set forth in paragraph 26 of Defendant's 
Counterclaim. 

27. Plaintiff denies the allegations set forth in paragraph 27 of Defendant's 
Counterclaim. 

28. Plaintiff denies the allegations set forth in paragraph 28 of Defendant's 
Counterclaim. 

29. Plaintiff incorporates its responses to paragraphs 1-28 above. 

30. Plaintiff denies the allegations set forth in paragraph 30 of Defendant's 
Counterclaim. 
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31. Plaintiff denies the allegations set forth in paragraph 31 of Defendant's 
Counterclaim. 

32. Plaintiff denies the allegations set forth in paragraph 32 of Defendant's 
Counterclaim. 

33. Plaintiff denies the allegations set forth in paragraph 33 of Defendant's 
Counterclaim. 

34. Plaintiff incorporates it responses to paragraphs 1-33 above. 

35. Plaintiff denies the allegations set forth in paragraph 35 of Defendant's 
Counterclaim. 

36. Plaintiff denies the allegations set forth in paragraph 36 of Defendant's 
Counterclaim. 

37. Plaintiff denies the allegations set forth in paragraph 37 of Defendant's 
Counterclaim. 

38. Plaintiff denies the allegations set forth in paragraph 38 of Defendant's 
Counterclaim. 

39. Plaintiff incorporates its responses to paragraph 1-38 above. 

40. Plaintiff denies the allegations set forth in paragraph 40 of Defendant's 
Counterclaim. 

41. Plaintiff denies the allegations set forth in paragraph 41 of Defendant's 
Counterclaim. 

42. Plaintiff denies the allegations set forth in paragraph 42 of Defendant's 
Counterclaim. 



AFFIRMATIVE DEFENSES TO COUNTER CLAIMS 



A. 



For the reason stated in Plaintiffs Complaint, Defendants had infringed U.S. 



Patent Nos. 5,542,222; 5,664,376; 4,506,486 which has damaged Plaintiff. 



WHEREFORE, Plaintiff prays that Defendants' Counterclaims be dismissed for 



failure to state a cause upon which relief can be granted and that Defendants take nothing 



from their counterclaims and that Plaintiff be awarded its reasonable costs and attorneys fees. 



Respectfully submitted, 




Phillip L. Kenner 

RENNER, KENNER, GRIEVE, BOBAK, 

TAYLOR & WEBER, P.A. 
Sixteenth Floor, First National Tower 
Akron, Ohio 44308-1456 
(330) 376-1242 
Attorneys for Plaintiff 

Thomas N. Young (P22656) 
Andrew R. Basile (P10519) 
Thomas E. Bejin (P56854) 
YOUNG & BASILE, P.C. 
3001 W. Big Beaver Rd. 
Troy, MI 48084 
(248) 649-3333 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

I herebycerafy that a true and correct copy of the foregoing "Plaintiffs Answers To 
Counter Claims" has been sent to the following counsel of record via first class mail, postage 
prepaid, on this 23rd day of August, 1999. 

Erica L. Calderas 
MarkE. Staib 
Hahn Loeser & Parks LLP 
3300 BP America Tower 
200 Public Square 
Cleveland, OH 44114-2301 




Phillip L. Kejber 
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